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struction was decided by this court in the recent case of GHlman v. 
Laconia, 55 N. H. 130. 

I think the defendants were bound to the exercise of ordinary- 
care and skill, both in constructing and maintaining the sewer, and 
that for any injury which happens to the estate of a citizen from 
a failure in that respect, they are responsible. 

Judgment on the report for the plaintiff. 



Supreme Court of the United States. 

NEW YORK LIFE INS. CO. v. WILLIAM C. STATHAM et At. 

THE SAME v. CHARLOTTE SEYMS. 

MANHATTAN LIFE INS. CO. v. R. S. BOCK, EiEcuTott. 

A policy of life insurance which stipulates for the payment of an annual pre- 
mium by the assured, with a condition to be void on non-payment, is not an insu- 
rance from year to year, like a common Are policy ; but the premiums constitute 
an annuity, the whole of which is the consideration for the entire assurance for 
life ; and the condition is a condition subsequent, making void the policy by its 
non-performance. 

But the time of payment in such policies is material, and of the essence of the 
contract ; and failure to pay involves an absolute forfeiture, which cannot be 
relieved against in equity. 

If failure to pay the annual premium be caused by the intervention of war 
between the territories in which the insurance company and the assured respect- 
ively reside, which makes it unlawful for them to hold intercourse, the policy is 
nevertheless forfeited if the company insist on the condition ; but in such case the 
assured is entitled to the equitable value of the policy arising from the premiums 
actually paid. 

This equitable value is the difference between the cost of a new policy and the 
present value of the premiums yet to be paid on the forfeited policy when the for- 
feiture occurred, and may be recovered in an action at law or suit in equity. 

The doctrine of revival of contracts, suspended during the war, is one based on 
considerations of equity and justice, and cannot be invoked to revive a contract 
which it would be unjust or inequitable to revive — as where time is of the essence 
of the contract, or the parties cannot be made equal. 

The average rate of mortality is the fundamental basis of life assurance, and as 
this i3 subverted by giving to the assured the option to revive their policies or not 
after they have been suspended by war (since none but the sick and dying would 
apply), it would be unjust to compel a revival against the company. 

On appeal and in error from the Circuit Court of the United 
States for the Southern District of Mississippi. 

The first of these cases was a bill in equity filed to recover the 
amount of a policy of life assurance, granted by the defendants (now 
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plaintiffs in error) in 1851, on the life of Dr. A. D. Statham, of 
Mississippi, from the proceeds of certain funds belonging to the 
defendants attached in the hands of their agent at Jackson, in that 
state. It appeared from the statements of the bill that the annual 
premiums accruing on the policy were all regularly paid until the 
breaking out of the late civil war ; but that, in consequence of that 
event, the premium due on the 8th of December 1861 was not 
paid ; the parties assured being residents of Mississippi and the 
defendants a corporation of New York. Dr. Statham died in July 
1862. 

The second case was an action at law brought in the same court 
against the same defendants to recover the amount of a policy is- 
sued in 1859 on the life of one Henry S. Seyms, the husband of 
the plaintiff. In this case also the premiums had been paid until 
the breaking out of the war, when by reason thereof they ceased 
to be paid, the plaintiff and her husband being residents of Missis- 
sippi. Seyms died in May 1862. 

The third case was a similar action at law brought in the same 
court against the Manhattan Life Insurance Company of New York 
to recover the amount of a policy issued by them in 1858 on the 
life of 0. L. Buck, of Vicksburg, Mississippi ; the circumstances 
being substantially the same as in the other cases. 

The policies in all the cases were in the usual form of such instru- 
ments, declaring that the company, in consideration of a certain 
specified sum to them in hand paid by the assured, and of an an- 
nual premium of the same amount to be paid on the same day and 
month in every year during the continuance of the policy, did as- 
sure the life of the party named, in a specified amount, for the term 
of his natural life. The policies contained various conditions upon 
the breach of which they were to be null and void ; and amongst 
others the following: "that in case the said [assured] shall not 
pay the said premium on or before the several days hereinbefore 
mentioned for the payment thereof, then, and in every such case, 
the said company shall not be liable to the payment of the sum 
insured, or in any part thereof, and this policy shall cease and de- 
termine." The Manhattan policy contained the additional pro- 
vision, that in every case where the policy should cease or become 
null and void, all previous payments made thereon should be for- 
feited to the company. 

The non-payment of the premiums in arrear was set up in bar 



726 NEW YOEK LIFE INS. CO. v. STATHAM. 

of the actions, and the plaintiffs respectively relied on the existence 
of the war as an excuse, offering to deduct the premiums in arrear 
from the amounts of the policies. 

The opinion of the court was delivered by 

Bradley, J. — We agree with the court below, that the contract 
is not an assurance for a single year, with a privilege of renewal 
from year to year by paying the annual premium, but that it is an 
entire contract of assurance for life, subject to discontinuance and 
forfeiture for non-payment of any of the stipulated premiums. 
Such is the form of the contract, and such is its character. It has 
been contended that the payment of each premium is the considera- 
tion for insurance during the next following year — as in fire-poli- 
cies. But the position is untenable. It often happens that the 
assured pays the entire premium in advance, or in five, ten, or 
twenty annual instalments. Such instalments are clearly not in- 
tended as the consideration for the respective years in which they 
are paid ; for, after they are all paid, the policy stands good for the 
balance of the life insured, without any further payment. Each 
instalment is, in fact, part consideration of the entire insurance for 
life. It is the same thing, where the annual premiums are spread 
over the whole life. The value of assurance for one year of a man's 
life when he is young, strong, and healthy, is manifestly not the 
same as when he is old and decrepit. There is no proper relation 
between the annual premium and the risk of assurance from the 
year in which it is paid. This idea of assurance from year to year 
is the suggestion of ingenious counsel. The annual premiums are 
an annuity, the present value of which is calculated to correspond 
with the present value of the amount assured, a reasonable per- 
centage being added to the premiums to cover expenses and con- 
tingencies. The whole premiums are balanced against the whole 
insurance. 

But whilst this is true, it must be conceded that promptness of 
payment is essential in the business of life insurance. All the cal- 
culations of the insurance company are based on the hypothesis 
of prompt payments. They not only calculate on the receipt of 
the premiums when due, but on compounding interest upon them. 
It is on this basis that they are enabled to offer assurance at the 
favorable rates they do. Forfeiture for non-payment is a necessary 
means of protecting themselves from embarrassment. Unless it 
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were enforceable the business would be thrown into utter confusion. 
It is like the forfeiture of shares in mining enterprises, and all 
other hazardous undertakings. There must be power to cut off 
unprofitable members or the success of the whole scheme is endan- 
gered. The insured parties are associates in a great scheme. This 
associated relation exists whether the company be a mutual one or 
not. Each is interested in the engagements of all; for out of the 
co-existence of many risks arises the law of average which under- 
lies the whole business. An essential feature of this scheme is the 
mathematical calculations referred to, on which the premiums and 
amounts assured are based. And these calculations, again, are 
based on the assumption of average mortality and of prompt pay- 
ments and compound interest thereon. Delinquency cannot be 
tolerated nor redeemed, except at the option of the company. This 
has always been the understanding and the practice in this depart- 
ment of business. Some companies, it is true, accord a grace of 
thirty days, or other fixed period, within which the premium in 
arrear may be paid on certain conditions of continued good health, 
&c. But this is a matter of stipulation, or of discretion on the part 
of the particular company. When no stipulation exists it is the 
general understanding that time is material, and that the forfeiture 
is absolute if the premium be not paid. The extraordinary and 
even desperate efforts sometimes made, when an insured person is 
in extremis to meet a premium coming due, demonstrate the 
common view of this matter. 

The case therefore is one in which time is material and of the 
essence of the contract. Non-payment at the day involves absolute 
forfeiture, if such be the terms of the contract, as is the case here. 
Courts cannot with safety vary the stipulation of the parties by 
introducing equities for the relief of the insured against their own 
negligence. 

But the court below bases its decision on the assumption that 
when performance of the condition becomes illegal in consequence 
of the prevalence of public war, it is excused, and forfeiture does 
not ensue. It supposes the contract to have been suspended dur- 
ing the war, and to have revived with all its force when the war 
ended. Such a suspension and revival do take place in the case 
of ordinary debts. But have they ever been known to take place 
in the case of executory contracts in which time is material ? If 
a Texas merchant had contracted to furnish some northern explorer 
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a thousand cans of preserved meat by a certain day, so as to be 
ready for his departure for the North Pole, and was prevented 
from furnishing it by the civil war, would the contract still be good 
at the close of the war five years afterwards and after the return 
of the expedition ? If the proprietor of a Tennessee quarry had 
agreed in 1860 to furnish during the two following years ten 
thousand cubic feet of marble for the construction of a building 
in Cincinnati, could he have claimed to perform the contract 
in 1865, on the ground that the war prevented an earlier per- 
formance ? 

The truth is, that the doctrine of the revival of contracts, sus- 
pended during the war, is one based on considerations of equity and 
justice, and cannot be invoked to revive a contract which it would 
be unjust or inequitable to revive. 

In the case of life insurance, besides the materiality of time in 
the performance of the contract, another strong reason exists why 
the policy should not be revived. The parties do not stand on 
equal ground in reference to such a revival. It would operate 
most unjustly against the company. The business of insurance is 
founded on the law of averages ; that of life insurance eminently 
so. The average rate of mortality is the basis on which it rests. 
By spreading their risks over a large number of cases, the com- 
panies calculate on this average with reasonable certainty and 
safety. Anything that interferes with it, deranges the security of 
the business. If every policy lapsed by reason of the war should 
be revived, and all the back premiums should be paid, the compa- 
nies would have the benefit of this average amount of risk. But 
the good risks are never heard from ; only the bad are sought to 
be revived — where the person insured is either dead or dying. 
Those in health can get new policies cheaper than to pay arrear- 
ages on the old. To enforce a revival of the bad cases, whilst the 
company necessarily lose the cases which are desirable, would be 
manifestly unjust. An insured person, as before stated, does not 
stand isolated and alone. His case is connected with and co-re- 
lated to the cases of all others insured by the same company. The 
nature of the business as a whole must be looked at to understand 
the general equities of the parties. 

We are of opinion, therefore, that an action cannot be main- 
tained for the amount assured on the policy of life insurance for- 
feited (like those in question) by non-payment of the premium, 
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even though the payment was prevented by the existence of the 
war. 

The question then arises, must the insured lose all the money 
which has been paid for premiums on their respective policies ? 
If they must, they will sustain an equal injustice to that which 
the companies would sustain by reviving the policies. At the very 
first blush it seems manifest that justice requires that they should 
have some compensation or return for the money already paid, 
otherwise the companies would be the gainers from their loss; and 
that from a cause for which neither party is to blame. The case 
may be illustrated thus. Suppose an inhabitant of Georgia had 
bargained for a house situated in a northern city, to be paid for 
by instalments, and no title to be made until all the instalments 
were paid ; with a condition that on the failure to pay any of the 
instalments when due, the contract should be at an end and the 
previous payments forfeited ; and suppose that this condition was 
declared by the parties to be absolute and the time of payment 
material. Now if some of the instalments were paid before the 
war, and others accruing during the war were not paid, the con- 
tract, as an executory one, was at an end. If the necessities of 
tho vendor obliged him to avail himself of the condition and to 
re-sell the property to another party, would it be just for him to 
retain the money he had received ? Perhaps it might be just if the 
failure to pay had been voluntary, or could, by possibility, have 
been avoided. But it was caused by an event beyond the control 
of either party — an event which made it unlawful to pay. In 
such case, whilst it would be unjust, after the war, to enforce the 
contract as an executory one against the vendor, contrary to his 
will ; it would be equally unjust in him, treating it as ended, to 
insist upon the forfeiture of the money already paid on it. An 
equitable right to some compensation or return for previous pay- 
ments would clearly result from the circumstances of the case. 
The money paid by the purchaser, subject to the value of any 
possession which he may have enjoyed, should ex aequo et bono be 
returned to him. This would clearly be demanded by justice and 
right. 

And so, in the present case, whilst the insurance company has 
a right to insist on the materiality of time in the condition of pay- 
ment of premiums, and to hold the contract ended by reason of 
non-payment : they cannot with any fairness insist upon the con- 
Vol. XXIV.— 82 
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dition as it regards the forfeiture of the premiums already paid. 
That would be clearly unjust and inequitable. The insured has an 
equitable right to have this amount restored to him, subject to a 
deduction for the value of the assurance enjoyed by him whilst the 
policy was in existence. In other words, he is fairly entitled to 
have the equitable value of his policy. 

As before suggested, the annual premiums are not the considera- 
tion of assurance for the year in which they are severally paid, for 
they are equal in amount ; whereas, the risk in the early years of 
life is much less than in the later. It is common knowledge that 
the annual premiums are increased with the age of the person 
applying for insurance. According to approved tables, a person 
becoming insured at twenty-five is charged about twenty dollars 
annual premium on a policy of $1000 ; whilst a person at forty- 
five is charged about thirty-eight dollars. It is evident, therefore, 
that when the younger person arrives at forty-five, his policy has 
become (by reason of his previous payments) of considerable value. 
Instead of having to pay, for the balance of his life, thirty-eight 
dollars per annum, as he would if he took out a new policy on 
which nothing had been paid, he has only to pay twenty dollars. 
The difference (eighteen dollars per annum during his life) is called 
the equitable value of his policy. The present value of the assur- 
ance on his life exceeds by this amount what he has yet to pay. 
Indeed, the company, if well managed, has laid aside and invested 
a reserve fund equal to this equitable value, to be appropriated to 
the payment of his policy when it falls due. This reserve fund 
has grown out of the premiums already paid. It belongs, in one 
sense, to the insured who has paid them, somewhat as a deposit 
in a savings bank is said to belong to the person who made the 
deposit. Indeed, some life-insurance companies have a standing 
regulation by which they agree to pay to any person insured the 
equitable value of his policy whenever he wishes it. In other 
words, it is due on demand. But whether thus demandable or not, 
the policy has a real value corresponding to it — a value on which 
the holder often realizes money by borrowing. The careful capi- 
talist does not fail to see that the present value of the amount 
assured exceeds the present value of the annuity or annual pre- 
mium yet to be paid by the assured party. The present value of 
the amount assured is exactly represented by the annuity which 
would have to be paid on a new policy ; or, thirty-eight dollars per 
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annum in the case supposed, where the party is forty-five years 
old ; whilst the present value of the premiums yet to be paid on a 
policy taken by the same person at twenty-five is but little more 
than half that amount. To forfeit this excess, which fairly belongs 
to the assured, and is fairly due from the company, and which the 
latter actually has in its coffers, and to do this for a cause beyond 
individual control, would be rank injustice. It would be taking 
away from the assured that which had already become substantially 
his property. It would be contrary to the maxim, that no one 
should be made rich by making another poor. 

We are of opinion, therefore, first, that as the companies elected 
to insist upon the condition in these cases, the policies in question 
must be regarded as extinguished by the non-payment of the pre- 
miums, though caused by the existence of the war, and that an 
action will not lie for the amount insured thereon. 

Secondly, that such failure being caused by a public war, with- 
out the fault of the assured, they are entitled ex cequo et bono to 
recover the equitable value of the policies with interest from the 
close of the war. 

It results from these conclusions that the several judgments and 
decrees in the cases before us, being in favor of the plaintiffs for 
the whole sum assured, must be reversed, and the records remanded 
for further proceedings. We perceive that the declarations in the 
actions at law contain no common or other counts applicable to the 
kind of relief which, according to our decision, the plaintiffs are 
entitled to demand ; but as the question is one of first impression, 
in which the parties were necessarily somewhat in the dark with 
regard to their precise rights and remedies, we think it fair and 
just that they should be allowed to amend their pleadings. In 
the equitable suit perhaps the prayer for alternative relief might 
be sufficient to sustain a propor decree ; but nevertheless the com- 
plainants should be allowed to amend their bill if they shall be so 
advised. 

In estimating the equitable value of a policy no deduction should 
be made from the precise amount which the calculations give, as 
is sometimes done where policies are voluntarily surrendered, for the 
purpose of discouraging such surrenders ; and the value should be 
taken as of the day when the first default occurred in the pay- 
ment of the premium by which the policy became forfeited. In 
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each case the rates of mortality and interest used in the tables of 
the company will form the basis of the calculation. 

The decree in the equity suit and the judgment in the actions 
at law are reversed, and the causes respectively remanded, to be 
proceeded in according to law and the directions of this opinion. 

Waite, Ch. J. — I agree with the majority of the court in the 
opinion that the decree and judgments in these cases should be 
reversed, and that the failure to pay the annual premiums as they 
matured put an end to the policies, notwithstanding the default 
was occasioned by the war, but I do not think that a default, even 
under such circumstances, raises an implied promise by the com- 
pany to pay the assured what his policy was equitably worth at 
the time. I, therefore, dissent from that part of the judgment 
just announced, which remands the causes for trial upon such a 
promise. 

Strong, J. — While I concur in a reversal of these judgments 
and the decree, I dissent entirely from the opinion filed by a 
majority of the court. I cannot construe the policies as the ma- 
jority have construed them. A policy of life insurance is a 
peculiar contract. Its obligations are unilateral. It contains no 
undertaking of the assured to pay premiums. It merely gives 
him an option to pay or not, and thus to continue the obligation 
of the insurers or terminate it at his pleasure. It follows that the 
consideration for the assumption of the insurers can in no sense be 
considered an annuity consisting of the annual premiums. In my 
opinion the true meaning of the contract is that the applicant for 
insurance, by paying the first premium, obtains an insurance for 
one year, together with a right to have the insurance continued 
from year to year during his life, upon payment of the same 
annual premium, if paid in advance. Whether he will avail himself 
of the refusal offered by the insurers or not, is optional with him. 
The payment ad diem of the second or any subsequent premium 
is, therefore, a condition precedent to continued liability of the 
insurers. The assured may perform it or not at his option. In 
such a case the doctrine that accident; inevitable necessity, or the 
act of God may excuse performance, has no existence. It is for 
this reason that I think the policies upon which these suits were 
brought were not in force after the assured ceased to pay pre- 
miums. And so, though for other reasons, the majority of the 
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court holds, but they hold at the same time that the assured iu 
each case is entitled to recover the surrender, or what they call 
the equitable value of the policy. This is incomprehensible to 
me. I think it has never before been decided that the surrender 
value of a policy can be recovered by an assured unless there has 
been an agreement between the parties for a surrender, and cer- 
tainly it has not before been decided that a supervening state of 
war makes a contract between private parties, or raises an implica- 
tion of one. 

Clifford, J., dissenting. — Where the parties to an executory 
money contract live in different countries and the governments of 
those countries become involved in public war with each other, the 
contract between such parties is suspended during the existence 
of the war and revives when peace ensues ; and that rule, in my 
judgment, is as applicable to the contract of life insurance as to any 
other executory contract. Consequently I am obliged to disaent 
from the-opinion and judgment of the court in these cases. 

Hunt, J., concurred in this dissent. 



Supreme Court of Missouri. 
IRON MOUNTAIN BANK v. DAVID II. ARMSTRONG. 

Courts do not possess the power to change by instructions the issues which the 
pleadings present. 

An instruction that the jury may disregard the testimony of a witness who has 
sworn falsely, concerning any material fact in issue, should not he given. They 
cannot reject his evidence unless they believe that he has knowingly testified to an 
untruth. 

It is not competent, in order to show that a party to a note in suit has autho- 
rized the insertion of a clause respecting interest, to show that he was a party to 
other notes containing similar clauses. 

A witness cannot be questioned in regard to impertinent matter in order to con- 
tradict him. 

In. suit against the endorser on a promissory note, the defence being an unau- 
thorized alteration, it appeared that in the bottom line, at the end of the note, was 
the printed form "for value received " without a printed blank following it, in 

which to insert rate of interest (as, e. g., " with interest from at the rate of 

per cent, per annum ") ; but that in the blank space, commencing on the line 
with and directly following the words " value received," and running obliquely 
upward to avoid the signature, were written, after the paper left defendant's hands, 
the words " with interest at the rate of ten per cent, per annum after maturity." 
Nothing in tho color of the ink used in the inserted clause would readily excito 



